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IN THE 
S1:1preme Court of Appeals 
of Virginia 
AT RICHMOND 
-----o----
Record No. 2578 
JOHN G. SAYERS 
vs. 
G. W. BULLAR and DIXIE SHUMATE 
To the Honorable Justices of the Supreme Court of Appeals of 
Virginia: 
Your petitioner, .John G. Sayers, respectfully represents un-
to your Honors that he is aggrieved by a final judgment render-
ed against him in the Circuit Court of Smyth County, Virginia, 
on the 12th day of November, 194 I; an attested copy of said 
proceeding being herewith filed as a part of this petition. 
PRO~EEDINGS 
Your petitioner instituted an action at law in the Circuit 
Court of Smyth County, Virginia. of trespass on the case, which 
0 
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case was duly matured and set for hearing in the Circuit Court 
of Smyth County, Virginia, at the November Term· thereof; 
that the plaintiffs declaration was duly filed (Rec. p. r) : that 
the defendants filed a plea of the general issue on October 2 7, 
r 94 r, (Rec. p. 3) , and on the same day filed a special plea 
(Rec. p. 3), to which special plea the plaintiff by attorney ex-
cepted upon the grounds that the same was insufficient and con-
stituted no defense to said action, and moved the court to strike 
the said plea; that in open court the plaintiff by attorney ad-
mitted the facts alleged in said special plea, whereupon the de-
fendants by attorney moved that said exception be overruled 
and the action dismissed (Rec. p. 4) : that the court overruled 
the exception and dismissed the action, with leave to the plain-
tiff to file his amended declaration if he was so advised (Rec. 
p. 4) ; to which action of the court plaintiff by counsel duly 
excepted. 
2 * *That thereupon the plaintiff filed his amended declara-. 
tion (Rec. p. 6), to which declaration defendants de-
murred (Rec. p. 9), which demurrer the court sustained (Rec. 
p. IO), to which action of the court in sustaining said demurrer 
and dismissing said action your petitioner objected and excepted, 
all of which will more fully appear from the orders entered by 
the court on the 28th day of October, 194 r, (Rec. p. 4), and the 
12th day of November, 1941, (~ec. p. 10). 
STATEMENT OF FACTS 
Your petitioner, John G. Sayers, was and is the owner of 
a tract of hnd with a nice residence and out buildings thereon 
and a wonderful spring of fresh water located on the east side of 
the State Highway leading from Marion to Independence, in 
Smyth County, Virginia, being a hard-surfaced road: that with-
in recent years a State fish hatchery has been established on the 
east side of said road north of the lands of the plaintiff, John 
G. Sayers, and between the Sayers land and the Town of Mar-
ion: that subsequently the State acquired the water from a large 
spring situated on the west side of said public highway south-
west of and adjoining said property, and undertook to transmit 
said water from said spring to the fish hatchery in question, and 
in so doing the defendants undertook to lay a pipe line from 
said spring aforesaid to said fish hatchery, and in so doing, after 
• 
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1eing cautioned and warned that to blask said limestone rock 
would destroy the water from the spring of the plaintiff, but 
notwithstanding said warning and caution, the said defendants 
unlawfully, wrongfully and negligently placed one or more of 
their blasts in said limestone rock on land adjoining the plaintiff 
and blasted said rock, and thereby destroyed the plaintiff's 
spring, in this, that the water ceased to run in said spring, and 
was diverted therefrom, and this very valuable property 
3 * of the *plaintiff was completely destroyed; to the dam-
age of the plaintiff Fifteen Thousand . Dollars. 
ASSIGNMENTS OF ERROR 
Your petitioner respectfully a~signs the following error to 
the court's action: 
I. In overruling the plaintiff's exceptions to defendant's 
special plea and dismissing this action: 
II. In not striking the defendant's special plea to the 
original declaration; 
III. In sustaining the demurrer to th.e plaintiff's amended 
declaration and dismissing this action; 
IV. In not overruling the defendant's demurrer to the 
plaintiffs amended declaration; and 
V. That the action of the court is contrary to the law. 
ARGUMENT 
It will be observed by the court that the original declara-
tion expr~ssly charges the defendants with having committed 
said tort by wrongful and unlawful action of the defendants 
(Rec. p. 3). It will further be observed that the amended dec-
laration in this case expressly charged the defendants with 
wrongful, negligent and unlawful actions in committing said 
torts, -and in addition thereto charges the defendants with hav-
ing committed said torts negligently and wrongfully in this, that 
said pipe !ine could have been placed so as to have carried said 
water from the spring aforesaid to said fish hatchery without 
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blasting said rock and destroying said spring; and the plaintiff 
further says that the said defendants, before placing said blast 
in said rock, were warned as to the damage that the same would 
inflict upo~ the plaintiff, but regardless of said warning, wrong-
fully and negligently placed and set off said dynamite as afore-
said; to the damage of the plaintiff the sum of Fifteen 
4 * Thousand Dollars. 
* It is respectfully insisted that both the original and amend-
ed declarations in this case were sufficient, and the court erred 
in dismissing this action, his ruling being contrary to the law 
of this Commonwealth. 
There is no question of the immunity of the State from 
action amounting to a tort when committed by employees of 
the State, and this immunity is said to rest upon the grounds of 
public policy. Wilson v. State Highway Commis.~·ioner, 174 
Va. 82; 4 S. E. (2d), 746. 
Ther() is no question as to the immunity of the State in re-
gard to th2 transaction in question, but the question that is de-
terminativ2 of this issue may be stated as follows: May the 
plaintiff, a land-owner, maintain an action at law in this court 
against employ~es of the State individually for damages to his 
land resulting from negligent, unlawful and tortuous acts of said 
employees committed in connection with the construction of or 
laying of pipe lines from a State spring· to a State fish hatchery? 
It is r,?spectfully submitted that such an action can be main-
tained: that when an employee of the State commits an unlaw-
ful, wanton and negligent act that results in damage to the in-
dividual, then under the laws of this Commonwealth he is per-
sonally liable, as in contemplation of law the State can never 
commit a t0rt or authorize a tort by its employees, and when an 
employee does an act that is unlawful, wanton or negligent, that 
results in damage to the individual, then said employee can be 
sued indiv1duall y for the damage occasioned by his act. Con-
ceding thlt the defendants were employees of the State, their 
acts, when torts or unlawful, were not the acts of the sovereign 
State for which they can claim immunity. 
Can it be said that an employee of the State, under a claim 
of authority, negligently, wantonly and unlawfully set off 
blasts, the effect of which damaged or destroyed the prop-
5 * erty of *another? 
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The rule as to liability of State employees for their tortous 
acts has been concisely stated in 25 R. C. L., Sec. 50, as follows: 
"The immunity of the State from suit does not release officers 
of the State from responsibility for illegal trespass, or torts, on 
the rights of an individual. even though they act or assume to 
act under the authority and pursuant to the direction of the 
State." (See Note 16, and authorities cited thereunder.) 
In Wilson v. State Highway Commissioner, supra, a suit 
was brought against the State Highway Commissioner, H. 
0
G. 
Shirley, in his official capacity, and H. G. Shirley and W. W. 
McClevy as individuals. A motion to dismiss the action as to 
the State Highway Commissioner was sustained, and the plain-
tiff moved to dismiss the case as to H. G. Shirley and W. W. 
McClevy as individuals. This court, on an appeal, held that the 
torts of State agents or officials are the wrongs of the individual 
for which the State cannot be liable. 
The court, in the Wilson case~ approved the 1aw as found 
in a treatise on the Law of Torts {,Bohlen & Harper) by say-
ing (P. 89 of 174 Va.): "But the immunity of the State for 
th~ tort of its servants and agents does not rest entirely upon 
the fact that the State cannot be sued. It is said to rest on pub-
lic policy, the incongruity of a "wrong" by the State, and upon 
doubious grounds of the law of agency, whereby an agent of the 
State is always regarded as acting outside tf?e scope of his agency 
when he is committing a tortuous act.,, 
The court in this case did not have the opportunity to de-
cide the issue of whether an employee or agent of the State could 
be sued individually for their tortuous acts, but in its citation of 
the case of Commonwealth v. Chilton Malting Co., I 54 Va., 28, 
152 S. E., 336, wherein the court held that an action based on 
a tort will not lie against the Commonwealth, it was said (p. 92 
of 174 Va.): "It is clearly seen that this court recognized 
6* *th:lt the wrongdoers might be sued individually for their 
tort:;, but decried the notion that the Commonwealth 
could be sued thereon." 
. 
This present action is brought against the employees of the 
State as individuals, and the original and amended declaration 
charges the defendants with having unlawfully and wrongfully 
and negligently committed a tort against the plaintiff. An of-
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ficer or agrnt of the State does not represent the State in com-
mitting an unlawful or wrongful or negligent act, and their 
color of office will not protect them from damages for their 
wrong. Downs et al. v. Lazzelle, Judge, et al; State ·Road 
Commission v. same, 102 W. Va., 663; 136 S. E., 195. 
In the Downs case, Downs and others, employees of the 
State, and the State Highway Commission petitioned for a writ 
of prohibition seeking to prohibit the respondents from prose-
cuting against them, first, a suit in trespass for unlawfully and 
wrongfully breaking and entering the lands of respondents. 
The basis of the petition for prohibition as to the action of tres-
pass against Downs and others was that the suit against them, 
employees of the State Road Commission, was in legal effect a 
suit against the State and prohibited by the Constitution. In 
denying this petition, the Court held that the immunity of the 
State cannot be invoked by an officer or agent of the State to 
protect him against his unlawful and unwarranted acts. 
The right to sue an agent or employee of the State is clear-
1 y recognized by the Supreme Court of West Virginia. In the 
case of Mahone v. State Road Commission, et al., 99 W. Va., 
397; 129 S. E., 3 20, an action was instituted against the State 
Road Commission, the County and C. E. Price, contractor, to 
recover damages resulting from the negligent construction of a 
highway. A lower court sustained a demurrer to the declara-
tion, and upon certified questions to the Supreme Court of West 
Virginia that Court affirmed the demurrer as to the State 
7* Road Commission *and County, but overruled the de-
murrer as to C. E. Price, the agent and contractor for the 
State. 
The present action is not one against the State, since the 
State is not a party to this suit, nor does it involve any .contract 
or property right of the State. It is against the individuals who 
have committed the tort, as held in -Cannon v. Montgomery, 1 84 
Ga., 5 88; 192 S. E., 206; at page 208, it states "A suit may be 
maintained against officers or agents personally, because, while 
claiming to act officially, they have committed, or they threaten 
to commit. wrong or injury to the person or property of plain-
tiff, either without right and authority or contrary to the stat-
ute under which they purport to act." 
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It is therefore respectfully submitted that under the fore-
going authorities and the law of this Commonwealth, the Cir-
cuit Court of Smyth County, Virginia, was in error, first, when 
it refused to strike the plaintiff's special plea; second, when it 
dismissed the original de.claration in this case; and third, when 
the court sustained the defendant's demurrer to the amended 
dtclaration in this case. And for· the errors assigned, and for 
other errors appearing in the record, your petitioner prays that 
a writ of error and supersedeas to said judgment may be award-
ed him, and that upon a hearing said orders and judgment of the 
Circuit Court of Smyth County may be set aside, annulled and 
vacated, and said case be remanded to the Circuit Court of 
Smyth County, Virginia, for trial. 
Notice is given that this petition will be considered as the 
plaintiff's opening brief in the argument of this case. · 
It is further certified that a copy of this petition was mailed 
to B. L. Dickenson, the attorney of record for the defendants in 
this .case, G. W. Bullar and Dixie Shumate, on the 1 oth day of 
January, 1942. 
And your petitioner will ever pray. 
8* * JOHN G. SOYARS, 
L. P. SUMMERS, 
L. P. SUMMERS, III 
Counsel. 
By Counsel. 
I, L. P. Summers, of Abingdon, Virginia, a practicing at-
torney in the Supreme Court of Appeals of Virginia, do hereby 
certify that in my opinion the decision and judgment of the Cir-
cuit Court of Smyth County, Virginia, complained of in the 
foregoing petition, are erroneous, and should be reviewed and 
reversed by the Supreme Court of Appeals of Virginia. 
This I oth day of January, I 942. 
L. P. SUMMERS. 
This petition to be filed with M. B. Watts, Clerk of the 
Supreme Court of Appeals, Richmond, Virginia. 
8 Supre111,e Court of Appeals'. of Virginia 
Received January I 2, 1942. 
M.B.WATTS 
February 24, I 942. Writ of error and supersedeas award-
ed. Bond $300.00. 
M.B.W. 
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RECORD 
VIRGINIA: 
Pleas before the Honorable Walter H. Robertson, Judge 
of the Circuit Court of the County of Smyth: 
Be it remembered that heretofore, to-wit: at the 1st Sept. 
Rules I 94 r, .came John G. Sayers and filed his declaration 
against G. W. B-µllar and Dixie Shumate, in the word and fig-
ures following, to-wit: 
DECLARATION 
In the Circuit Court of Smyth County, Virginia. 
J'ohn G. Sayers, Plaintiff 
vs. Declaration 
G. W. Bullar and Dixie Shumate 
The plaintiff John G. Sayers complains of G. W. Bullar 
and Dixie Shumate defendants herein of a plea of trespass on the 
case for that whereas the plaintiff before and at the time of the 
Committing of the grievances by the said defendants hereinafter 
mentioned was and from thence hitherto has been and still is 
lawfully possessed of a certain house and lot of land with the 
appurtenances situate and being in the County of Smyth Vir-
ginia upon which there was located and large and very valuable 
spring in the yard of said house and lot of land from which 
there flowfd a stream of fine pure. fresh water in a volume of 
from two to four inches of water and by reason thereon the 
plaintiff of right ought to have had and enjoyed and still ought 
of right to have and enjoy the benefit-and advantage of the water 
from said &pring in the county aforesaid which during all that 
time of right of right ought to have run and flowed and until 
the diversion thereof by the defendants hereinafter 
page 2 ~ mentioned of right had run and flowed and still of 
right ought to run and flow on said premises above 
described for the use of said premises, the domestic purposes of 
IO Supreme Court· of Appeals of Virginia 
said plaintiff his family and stock and for the use of the persons 
using water therefrom. 
Yet the defendants well knowing the premises, but con-
triving and wrongfully and unjustly intending to injure and 
prejudice the said plaintiff in this respect and to deprive him of 
the use benefit and advantage of the water flowing from said 
spring and to prevent the plaintiff from having the use of said 
spring and rhe water therefrom in so beneficial and ample a man-
ner as he had theretofore done and of right ought to have done 
and to put him to great charge, expense and trouble and incon-
venience in having no water on his premises, and while the plain-
tiff was so possessed of said premises with the spring thereon 
on the . . . day of October 193 9 and on other days and times 
between that time and the commencement of this suit, in the 
County aforesaid, wrongfully and injuriously placed dynamite 
blasts in and on lands lying south of and across the road about 
30 feet above said spring of plaintiff and shot off said blasts and 
thereby diverted the waters from said spring and caused the same 
to practically cease to run into said spring or on the lands of 
plaintiff as they had formerly run and thereby destroyed said 
spring and the water running therefrom and into said spring, 
and thereby stopped prevented and hindered the water from 
running and flowing along its usual course to said spring and 
from supplying the same with water for the necessary use of 
the plaintiff, his family and tenants as the same of right ought 
to have done and otherwise would have done, and by reason 
thereof the water could not nor did run or flow in-
page 3 ~ to said spring (save in very small quantities and of 
an impure quality) as the same of right ought to 
have done and otherwise would have done, and the plaintiff 
thereby and by reason of said wrongful and unlawful action of 
the defend~nts has been deprived of his said spring, the water 
therefrom, the use of said waters and has as a result of said 
action suffered in eddition thereto a great depreciation in the 
value of his lands and home and appurtenances, 
To thr damage of the plaintiff the sum of $15,000.00. 
And !herefore he brings his suit. 
JOHN G. SAYERS, 
By Counsel. 
L .P. SUMMERS, p. q. 
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PLEA FILED OCTOBER 27, 1941 
The defendants by their attorney come and say that they 
are not guilty of the premises in this action laid to their charge 
in manner and form as the plaintiff has. complained. And of 
this the defendants put themselves upon the country. 
B. L. DICKINSON, p. d. 
SPECIAL PLEA FILED OCTOBER 27, 1941 
The defendants by their attorney come· and say that the acts 
alleged by plaintiff to have been done were, insofar as they were 
in fact done, done by the Common wealth of Virginia through 
its regularly, and duly constituted and authorized officers, 
agents and employees; and that these defendants insofar as 
they did any of said acts; did them only as such officers, agents 
and employees of the Commonwealth of Virginia. 
And this the defendants are ready to verify. 
B. L. DICKINSON, p. d. 
page 4 ~ Ex.ception to Special' Plea Filed October 2 7, 1941. 
The Plaintiff excepts to this plea upon the grounds 
that the same is insufficient and constitutes no defense to said · 
action ;md moves the Court to strike said plea. 
Oct. 27, 1941 
Wilson v. State Highway Commr. 
r 74 Va-Page 82. 
L.. P. SUMMERS 
For Plaintiff 
ORDER ENTERED OCTOBER 28, r 941. 
This day came the parties by their attorneys and the 
defendants filed the~r plea of not guilty and their special plea 
alleging that the acts complained of by the plaintiff in his 
declaration, insofar as they were in fact done, were done by the 
Commonwealth of Virginia through its officers, agents and 
employees, and that defendants, insofar as they did any of said 
acts~ did them only as' such officers, agents and employees; and 
defendlnts moved the court for a seperate trial of the issue 
raised by said special plea; whereupon plaintiff by his attorney 
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excepted to said special plea as insufficient in law, and stated in 
open court that the facts alleged in said special plea are true; 
whereupon defendants by attorney moved that said exception 
be overruled and that this action be dismissed. 
And the court being of the opinion that the exception 
should be overruled and that this action should be dismissed, 
for reasons set forth in the written opinion of the court which 
is made a part of the record, doth so order, unless the plaintiff 
shall within ten days offer an amended declaration; to which 
action of the court in overruling said exception and dismissing 
this a.ction the plaintiff excepts. 
page 5 ~ COURT'S OPINION NO. 1 
The declaration alleges that defendants wrongfully and in-
juriously placed dynamite blasts and thus diverted the waters 
of the spring & c. The state is no way mentioned as a de-
fendant and there is no intimation in the declaration that de-
fendants are or were agents of the state. 
The defendants filed a special plea & averred that in so 
far as they did any of the acts complained of they did them as 
officers, agents and employees of the Commonwealth of Vir-
ginia. 
Plaintiffs attorney filed an exception for insufficiency 
to the plea. The defendants, by attorney, moved the court 
for a separate trial on the special plea and plaintiff's attorney 
stated in open court that the facts are stated correctly in the 
special ple:1 & says that the plea is not good, citing Wilson v. 
State Highway Comis. 174 Va. 82 and that the Court can de-
cide this question without a separate trial. 
Treating the exceptiqn to the special plea as a demurer I 
am of opinion that the same should be overruled & the case 
dismissed. 
In the Wilson case the State Highway Comis. as such and 
individually was made a defendant. In that case the declara-
tion specifically & definitely alleged negligence on the part of 
the defendants. The defendant Highway Comis. filed a special 
plea & appeared specially & moved to dismiss. The ptff. filed 
a demurre:r to the plea and a motion to strike it, both of which 
the court overruled & sustained Highway Comis. motion to 
dismiss. The Plaintiff then moved to dismiss as to H. G. 
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Shirley W. W. McClevy as individuals. It is conceivaq_le that 
Messrs. Shirley & McClevy could have been guilty of acts of 
negligence beyond and in excess of their directions & 
page 6 ~ the authority given them by the State & that they 
might have been liable as individuals even though 
the state was not. 
But in the instant case, if the facts stated in the special 
plea are true, as on demurrer they must be taken to be; the 
act of the state and the acts of the defendants are identical & 
inseparable. The state can only act through its agents and if 
the state is not liable the defendants cannot be. The declara-
tion alleges that the defendants wrongfully & injuriously di-
verted the spring waters, but does not allege negligence. If 
the plea be true, the state through the defendants "wrong-
fully and injuriously;, diverted the waters. But the state is not 
liable, the doctrine of respondent superior does not apply to 
the state & therefore defendants cannot be liable. If Plaintiff 
is damaged it is a case of damage absque injuria. 
The Wilson case is authority for the proposition that the 
state is not liable but not for the proposition that the defendants 
may be. 
· The txception to the special plea will be overruled and 
the motion to dismiss the action will be sustained. 
If plaintiff cares to amend his declaration and allege indi-
vidual negligence of defendants beyond and in excess of the 
authority & directions given them by the state, a motion to that 
tnd will be .considered by the court. 
AMENDED DECLARATION 
Filed Noember r 2, r 94 r 
The :tmended bill of complaint of John C. Sayers com-
plains of G. W. Buller and Dixie Shumate, defendants herein, 
of a plea of trespass on the case, for this, to-wit That, where-
as, the plaintiff before and at the time of the committing of the 
grievances by the said defendants hereinafter mentioned was, 
and froin thence hitherto has been and still is law-
page 7 r fully pcssessed of a certain house and lot of land, 
with ,its appurterr:ances, situate and -being in the 
County of Smyth, Virg_inia, on the waters of Staley Creek, 
upon which land there was located a large and very valuable 
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spring, and upon which land there was a dwelling house, and 
which spring was located in the yard and adjoining said house, 
from which there flowed a stream of fine, pure fresh water in 
a volume of from two to four inches of water, and by reason 
thereof the plaintiff of right ought to have had and enjoyed, 
and still ought ought of right to have and enjoy, the benefit 
and advantages of the water from said spring in the County 
aforesaid, which during all that time of right ought to have run 
and flowed and until the diversion thereof by the defendants 
hereinafter mentioned of right had run and flowed, and still of 
right ought to run and flow from and on said premises above de-
scribed, for the use of said premises and the domestic purposes 
of the said plaintiff, his family and stock, and for the use of 
persons using water therefrom. 
Yet the said defendant1i, while in the employ of the Com-
monwealth of Virginia in the construction of a pipe line lead-
ing from a spring, the property of the Commonwealth of Vir-
ginia, to what is known as the fish hatchery, contriving and 
wrongfully and negligently and unjustly intending to injure 
and prejudice the said plaintiff in this respect, and to deprive 
him of the use, benefit and advantages of the water flowing 
from said spring, and to prevent the plaintiff from having the-
use of said spring and the water therefrom, in so beneficial and 
ample a manner as he had theretofore done and ought of right 
to have done, and to put him to great charge, expense and 
trouble and in.convenience in having no water on 
page 8 r his premises, and while the plaintiff was so pos-
sessed of said premises, with the spring thereon, on 
the ...... day of ............ , I 939, and on other days 
and times between that time and the commencement of this 
suit, in the County aforesaid, wrongfully and injuriously and 
negligently placed dynamite blasts in and on the lands of the 
Commowe:i!th lying south of and across the road from plain-
tiff's land and spring, and about thirty feet above said spring 
of said plaintiff, and wrongfully and negligently shot off said 
blasts of dynamite and thereby diverted the water from said 
spring and land, and caused said water to practically cease to 
run into said spring or on the lands of the said plaintiff as they 
had formed y run, and thereby destroyed said spring and the 
water running therefrom and into said spring, and thereby 
stopped, prevented and hindered the water from running and 
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flowing along its usual course to said spring, and from sup-
plying the same with water for the necessary use of the plain-
tiff, his family and tenants, as the same of right ought to have 
done and otherwise would have done, and by reason thereof, the 
water could not nor did run or flow into said spring as the 
same of right ought to have done and otherwise would have 
done; and the plaintiff thereby and by reason of said wrongful, 
negligent and unlawful action of the defendant has been de-
prived of his said spring and the water therefrom, and the use 
of said water; and plaintiff has, as ~ result of said action suf-
fered in addition thereto a great depreciation in the value of his 
land, home and its appurtenan.ces. 
The plaintiff further says that said action of said defend-
ant in blasting the stone near to said land was negligent and 
wrongful in this, that said pipe line could have been placed so 
as to have carried said water from the spring afore-
page 9 ~ said of the Commonwealth to said fish hatchery 
without blasting said rock and destroying said 
spring, and plaintiff further says that the defendants before 
placing said blast in said rock were warned as to the damage 
that the same would inflict upon the plaintiff, but regardless of 
said warning wrongfully and negligently placed said dyna-
mite as aforesaid, to the damage of the pl~intiff of the sum of 
Fifteen Thousand Dollars. 
And therefore he sues. 
L. P. SUMMERS, p. q. 
DEMURRER TO AMENDED DECLARATION 
Filed November I 2, I 94 I 
The defendants say that the amended declaration in this 
action is not sufficient in law, and that no doubt thereof, or 
part thereof, is sufficient in law for the following reasons: 
The amended dedaration stated that the defendants were 
in the employment of the Commonwealth of Virginia in the 
construction of the pipe line leading from a spring, the prop-
erty of the Commonwealth· of Virginia, to what is known as 
the Fish Hatchery. It does not charge any specific act of neg-
ligence committed by defendants in the performance of their 
duties as employees of the Commonwealth nor does it allege 
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that they committed any specific act, negligent or otherwise, 
outside of the scope of their duties as such employees. 
The last paragraph of the amended declaration alleges neg-
ligence on the part of the defendants or that said pipe line could 
have been placed so as to have carried said water fr<?m the 
spring to the Fish Hatchery without blasting said rock and de-
stroying said spring, but it does not allege that the Common-
wealth of Virginia was under a duty to lay its pipe line upon 
any other or different route from that actually fol-
page IO r lowed or that defendants as employees of the Com-
monwealth were under any such duty or that they 
violated any such duty, or that they acted in any way other 
than within the scope of their employment as agents of the Com-
monwealth 
B. L. DICKINSON, p. d. 
FINAL ORDER 
Entered November I 2, 1941 
This day came again the parties, by their attorneys, and the 
plaintiff by counsel asked leave to file his amended declaration 
at bar, and the ·same was accordingly filed, whereupon the de-
fendants, by counsel, filed their written demurrer thereto, and 
upon consideration whereof, the court is of the opinion, which 
opinion is of writing and ordered to be filed with the record, 
that the d\?murrer should be sustained, and doth accordingly so 
order, thereupon it is .considered by the court that this case be 
dismissed at the costs of the plaintiff. 
To which action of the court in sustaining the demurrer 
and dismissing the case, plaintiff, by counsel, excepts. 
And the plaintiff, by counsel, having signified his inten-
tion of applying to the Court of appeals for a writ of error, 
upon his motion, it is orde:red that this judgment be suspended 
for sixty days from this date. 
COURT'S OPINION NO. 2 
On demurrer to amend declaration argued by attorneys 
and taken under advisement by the court. 
The zmended declaration alleged that defendants were in 
the employm.ent of the Commonwealth of Virginia. It does 
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not show that the defendants were outside of the scope of their 
employment or that they exceeded their authority. It does 
not show that the acts .complained of were the in-
page I I r dividual act of the defendants and were not the 
acts of the Commonwealth of Virginia. · 
The declaration alleges that it was not necessary in order 
to lay the pipe to blast the rock and destroy the spring and 
that defendants were warned, before placing the blast, of the 
damage that would thereby be inflicted upon the plaintiff. 
It seems from the amended declaration that all of the acts 
complained of were committed by the defendants· as agents of 
the state and not as individuals in their own right and of their 
own and independent volitio. The pipe line was laid where 
it was and as it was by the state. If a wrong was committed it 
was committed by the state. No separate wrong doing by the 
defendants themselves is pointed out in the declaration. The 
state, or the Commonwealth is not a party. I think the demur-
rer is good and that the action must be dismissed. 
In Wilson v. State Highway Commission 174 Va. 82 Wil-
son sued the State Highway Comis. and H. G. Shirley and W. 
W. McCie,,y, individually. The court dismissed the action as 
to the State Highway Commis. and the plaintiff dismissed as to 
Shirley and McClevy. 
At page 92 (of 174 Va.) the court approved this language 
from the Supreme Court of the United States. 
"The government itself is not responsible for the mis-
feasances, or wrongs, or negligences, or omissions of duty of 
the subordinate officers or agents employed in the public ser-
vice; for it does not undertake to guarantee to any person the 
fidelity of any of the officers or agents whom it employs; since 
that would involve it, in all its operations, in endless embar-
rassments, and difficulties, and losses, which would be subver-
sive of the public interests. x x x x x 
The government does not guarantee the integrity 
page I 2 t of its officers nor the validity or their acts 
x x x They are but servants of the law and if 
they depart from its requirements, the government is not 
bound." 
In Commonwealth v. Chilton 154 Va. 28, it was held 
that the action could not be maintained against the Common-
Supreme Court of Appeals of Virginia 
wealth because it was based upon a tort (p. 3 7) , and said the 
court: "Whether it ( the action) could be maintained against 
any individuals is not proper for us to decide because they are 
not before the court" (p. 3 7). At page 3 8 the court further 
said ''Of course, ·if the individuals were acting under an act 
which is unconstitutional the statute does not afford them arty 
immunity.·' 
And ;n the Wilson case, supra, the court said at page 92 
(of 174 Va.): 
"It is clearly seen that this court recognized that the 
wrong-doers might be sued individually for their torts but de-
cried the notion that the Commonwealth might be sued there-
of." 
In the instant .case the amended declaration shown that de-
fendants were employees of the Commonwealth acting' under 
its authority. It is not alleged that the Commonwealth was 
without authority to do what its agents, the defendants, did. 
No question is raised as to the constitutionality of any statute. 
The Commonwealth laying a pipe line on its own land 
blasts a rock as a result of which, it is alleged, the source waters 
of a spring on plaintiff's land were diverted ,md the spring de-
stroyed. 
If the Commonwealth in the performance of a lawful act 
damaged plaintiff it would be a case of damage absque injuria 
and it could not be said that the agents who actually did the 
work for the Commonwealth committed a tort. 
In West Bros. Brick Co. v. Alexandria, 169 Va. 
page 13 ~ 271, at page 287 this appears: · 
"Next it is said that the complainants property has been 
both damaged and taken without just compensation .contrary 
to the provisions of section 6, 1 1 and 5 8 of the Constitution of 
Virginia. Plainly this property has not been taken although 
it has undoubtedly been damaged but as we have seen, that 
damage which is incidental to a lawful exercise of police power 
is not the damage contemplated by these protective provisions 
invoked." And on page 286: "For such injuries that law 
affords no remedy. It is· damnum abseque injuria." 
So, I think, damages resulting incidentally from the lawful 
exercise of ownership of land is in the same class. 
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The demurrer to the amended declaration will be sustain- · 
ed and the action dismissed. 
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